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The Top 10 Cases of 2009

Happy New Year to everyone out there! | hope you had a wonderful 2009, but before we look ahead to 2010,
let’s reflect on the top cases of 2009. This month I’ll count down my Top 10 cases involving the National Forest
System in 20009.

1. The Supreme Court Tackles Environmental Standing

Summers v. Earth Island Institute’ involved a challenge by environmental
groups to the promulgation of a 2003 Forest Service Rule that created new
categories of fire rehabilitation projects exempt from the review and appeal
process. Among these new categorical exclusions included salvage timber
sales of 250 acres or less. Environment groups argued that the 2003 Rule
violated the Forest Service Decisionmaking and Appeals Reform Act
(“ARA”), which was enacted by Congress to require the USFS to establish
an administrative appeals process with opportunity for notice and comment.?
The plaintiffs’ challenge came in the context of the Burnt Ridge timber sale
project on the Sequoia National Forest in Northern California. The USFS
issued a decision to apply the categorical exclusion provisions of 36 C.F.R.
88 215.12(f) and 215.4(a) and declared that the project was not subject to
further appeal. Plaintiffs then filed suit against the USFS challenging the
new categorical exclusions as applied to the project and bringing a facial
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challenge to the 2003 regulations. After the court granted a preliminary injunction, the parties settled their dispute
with the project. The district court went on to invalidate five regulations and issued a nationwide injunction against
those regulations.®

On appeal, the Ninth Circuit rejected the plaintiffs’ facial challenge to the 2003 regulations, because only
36 C.F.R. §§ 215.12(f) and 215.4(a) had actually been applied to this case. * The USFS argued that the plaintiffs
had not suffered a cognizable injury in fact with respect to the regulations, because the regulations had not yet been
applied. The Ninth Circuit disagreed finding a procedural injury where the categorical exclusion of timber sales
from administrative notice, comment, and appeal was contrary to Congressional intent to provide such processes
through the ARA. Accordingly, the Ninth Circuit enjoined the USFS from applying these regulations nationwide.
The USFS appealed to the Supreme Court.

In a 5-4 decision reversing the Ninth Circuit, the Supreme Court held that the plaintiffs lacked Article IlI
standing. Because the plaintiffs had settled the individual project, review of the plaintiffs’ affidavits failed to show
how application of the invalidated regulations threatened imminent, concrete harm to the interests of their members.
The Court wrote, “[w]e know of no precedent for the proposition that when a plaintiff has sued to challenge the
lawfulness of certain action or threatened action but has settled that suit, he retains standing to challenge the basis
for that action”. It did not make a difference to the Court’s majority that the plaintiffs alleged a procedural harm
under the ARA, because “deprivation of a procedural right without some concrete interest that is affected by the
deprivation — a procedural right in vacuo — is insufficient to create Article III standing.” The dissenting opinion,
authored by Justice Breyer, argued for a test that recognized standing upon a showing of a “realistic” future threat as
opposed to “imminent” threat.

2. Forest Planning Regulations Struck Down

In Citizens For Better Forestry v. USDA® environmental groups challenged the
2008 forest planning rules adopted by the USDA. The regulations were designed
to replace the prior versions that the USFS had been operating under since 1982.
Prior versions were passed in 2000 and 2005 but were challenged and invalidated
by other California federal courts. In an attempt to remedy the procedural defects
yet re-implement the regulations, the USDA re-published the 2005 rule along
with a draft EIS and sought public comment. The USDA, in consultation with
the FWS, also prepared a Biological Assessment, which concluded that the new
rule would not have a direct or indirect effect on listed species. The plaintiffs
argued that the 2008 Rule violated NEPA because the EIS erroneously concluded
that the rules would have no effect on the environment or protected species.
They contended that the EIS prepared for the 2008 Rule was deficient because it
did not actually analyze the environmental effects of implementing the Rule, which included less stringent
environmental requirements. The court agreed, reasoning that because “the 2008 Rule does not require that LRMPs
and site-specific plans ‘insure’ the viability of existing vertebrate species, as the 1982 Rule did”, the USFS must
explain in its EIS how the lower environmental standards at the programmatic level would not result in lower
environmental standards. Accordingly, the district court determined that the agency had not taken the requisite
“hard look™ at the environmental consequences of the 2008 Rule. As a remedy the court set aside implementation
of the 2008 Rule and ordered that the agency either re-implement the 1982 or 2000 rules.

Following Judge Wilken’s decision in Citizens For Better Forestry, the USFS announced that it would re-
institute the 2000 planning rules on an interim basis.® Pursuant to the transition provisions in the 2000 rule, the
agency, however, will continue to use the substantive 1982 rule provisions. The agency later announced that it
would begin formulating new planning rules for management of the National Forest system.” On December 18,
2009 the Forest Service published a notice of intent to prepare an EIS to develop the new planning rule.?
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3. The Roadless Dispute

In 2009 the dispute between the Clinton and
Bush era roadless area management regulations
remained hotly contested. Wyoming’s challenge to
the 2001 Roadless Area Conservation Rule’ remains
active. Most recently, in 2008, the district court for
Wyoming reinstated its nationwide injunction
against the Roadless Rule.® Environmental groups
appealed the decision to the Tenth Circuit where it
remains pending."*

number of states successfully challenged the 2005
State  Petitions for  Inventoried  Roadless -
Management.*? In Cal. ex. rel. Lockyer v. USDA,® B

the Ninth Circuit affirmed a decision setting aside

the State Petitions and reinstating the 2001 Roadless Rule. In promulgating the rule, the Ninth Circuit determined
that the USDA violated NEPA and ESA. The Forest Service asserted that the new rule was not subject to NEPA,
was merely procedural, and therefore, fell under a categorical exclusion. The impacts of not enforcing the Roadless
Rule corresponded to a “no action” option discussed in the FEIS of the Roadless Rule. The court determined that
the promulgation of the State Petitions Rule had the effect of permanently repealing uniform, nationwide,
substantive protections that were afforded roadless areas. The court was not persuaded that an untested injunction,
issued in Wyoming, striking down the Roadless Rule removed environmental protections afforded by the rule,
thereby relieving the agency of the need perform an environmental impacts analysis before eliminating the rule.
The USDA also failed to explain why an exception based on extraordinary circumstances did not apply to the
categorical exclusion. Similarly, the court found that the USDA’s decision that no consultation was required under
Section 7 of the ESA was arbitrary and capricious due to the removal of the prior rules permanent protections.
Finally, the Court held that the district court did not abuse its discretion in reinstating the Roadless Rule as a proper
remedy where the rule was improperly repealed.

4. Yellowstone Grizzly Re-Listing
In Greater Yellowstone Coalition v. Servheen,** the
district court vacated the USFWS’s delisting of the
Yellowstone grizzly bear from the threatened list and
granted injunctive relief, ordering the FWS to keep the
bear listed. The court ruled that there were inadequate
regulatory mechanisms to safeguard the population, and
that the existing regulations were non-binding,
unenforcable, discretionary, or dependant on future
action. The court also held that the FWS failed to
articulate a rational connection between the scientific
information and its conclusions regarding the decline of
whitebark pine, an important bear food source. The court
concluded that the decision of the FWS contradicted the
scientific findings it relied on although the record
supported FWS’s conclusion that the genetic diversity did
not pose a problem at that time. The court also deferred
to the agency’s reasonable interpretation of the statutory phrase “significant portion of its range.”
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5. Boundary Waters Canoe Area Wilderness Area Challenge

Izaak Walton League of America, Inc. v. Kimbell*® involved a challenge by enwronmental groups to the USFS’s
decision to construct the South Fowl Trail between McFarland 4
Lake and South Fowl Lake in northeastern Minnesota. The
plaintiffs argued that the approval of the trail violated the
Boundary Waters Canoe Area Wilderness (“BWCAW?”) Act,
because both South and North Fowl Lakes were designated as
wilderness under the Act. The USFS countered that the Fowl
Lakes were never part of the BWCAW and that the plaintiffs’
claims arose with passage of the Act in 1978 and were barred
by the six-year statute of limitations found in 28 U.S.C. §
2401(a). The district court ruled in favor of the USFS and the
plaintiffs appealed. The Eighth Circuit reviewed the 1978
BWCAW Act and its enacting legislation. Section 3 of the Act
required the USFS to produce a map that described the legal
boundaries of the wilderness. The map was ultimately
prepared on October 12, 1979 and published on April 4, 1980
in the Federal Register. The map clearly registered both North
and South Fowl lakes outside of the boundary line, and
specifically shaded the lakes as subject to the 10 Horsepower Limit. Instead, the groups tried to argue that ongoing
violations continually restarted the limitations period. However, the Eighth Circuit was satisfied that the statute of
limitations had expired and rejected the groups’ continuing violation argument citing Stupak-Thrall*® with the same
holding under the Michigan Wilderness Act. The Eighth Circuit also found that it was well-known since the
passage of the BWCAW in 1978 that the USFS was not treating the Fowl Lakes as “wilderness,” because both
before and after the passage of the BWCAW Act, it allowed snowmobiling on the lakes and never implemented
motorboat quotas.

6. Challenge To The Revised Superior National Forest Plan

In Sierra Club v. Kimbell* the plaintiffs alleged that the USFS violated NEPA in revising the forest plan for
Superior National Forest by failing to evaluate its effects on the Boundary Waters Canoe Area Wilderness
(BWCAW) and for including inaccurate road and trail data. The district court held that the USFS did not violate
NEPA because a programmatic forest plan need not evaluate potential site- :
specific effects that would result from implementation of the forest plan.
Instead, the plan’s management directive of neutrality toward the
BWCAW taken as a whole and given the programmatic nature of the forest | #& , B
plan adequately considered how the BWCAW would be affected by the | Ll )\ SUPERIOR
different management approaches under consideration. Next, the court | [ yo N;‘m""
refused to consider the plaintiff’s expert road and trails report where it had D AT A
not been timely submitted and was not within the scope of the record on
review under 36 C.F.R.8217.15(c). The court found that the methodology
of USFS for assessing and inventorying the roads and trails within the
national forest was neither arbitrary nor without foundation where it relied
on the best available data.
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7. Lands Council v. McNath Remand

In Lands Council v. McNair'® the district court affirmed the [
Mission Brush Restoration Project following a remand from the
Ninth Circuit’s en banc decision in Lands Council v. McNair,*°
which limited the role of courts in overturning USFS decisions
based on its expert review of the facts. The plaintiffs challenged the
Project’s approval, which included harvesting of 277 acres of old
growth on the Idaho Panhandle National Forest. The plaintiffs
argued that the harvest violated both the forest plan and NFMA,
because it failed to maintain the ten percent plan minimum for old
growth. However, the district court determined that the plan’s
preference for ten percent old growth was not mandatory, and
further found that the USFS relied upon data that showed that the forest currently maintained twelve percent old
growth. The plaintiffs also argued that the USFS failed to consider the project’s cumulative effects on the logging
of old growth habitat citing the area’s thirty-year history of repeated logging. The district court disagreed. It found
that the USFS had considered the area’s history in the FEIS and that the purpose of the Project was proper old
growth management. Finally, the plaintiffs argued that the project violated NFMA in failing to manage for viable
populations of old growth MIS species and argued that the USFS’s proxy-on-proxy approach was unreliable. The
district court found, however, that the USFS’s use of the amount of suitable habitat for a species as a proxy for the
viability of that species was not arbitrary and capricious and that the USFS properly concluded that the Project
activities are designed to, in the long run, maintain and improve the species’ viability and its preferred old growth
habitat.
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8. Environmental Losing Streak Hits Three In Wisconsin

In Habitat Educ. Cntr. v. USFS (“Fishbone™)? the plaintiffs challenged a
restoration project that targeted reduction of old-age oak and aspen on the
Chequamegon-Nicolet National Forest. The plaintiffs argued that the
project would adversely affect the Northern Goshawk and Red-
shouldered Hawk, which the court noted were only rare summertime
residents on the forest. The plaintiffs argued that under NEPA the USFS
failed to consider reasonable alternatives to the selected project that
would have provided greater protections for these two species. However,
the court rejected the plaintiffs’ chosen alternative, which incorporated
greater protections for the goshawk and hawks, because they failed to
show how their alternative met the stated goals for the project. Thus,
because the project goals were properly tailored to the goals of the Forest Plan, the court found that the USFS did
not violate NEPA. Finally, the court addressed the plaintiffs’ NFMA challenge. The plaintiffs had argued that the
Fishbone project was inconsistent the overall forest plan’s objective of improving habitat conditions, because the
project would reduce the overall amount of goshawk territory in the project area by 47%. However, the court found
that NFMA’s requirement was not that every single project must improve habitat within a specified area, but only
that it be consistent with the overall forest plan.

18 2009 WL 3199641 (D. Idaho 2009)
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9. Ninth Circuit Upholds Kootenai Restoration Projects
In Ecology Cntr. v. Castenélizhe Ninth Circuit rejected NEPA and NFMA challenges to 9 timber sales and
restoration projects located in thiootenai National ForestThe @ dzZNJi NX 2SO0 SR LI |
challenge to the viability of the pileated woodpecker, a Management Indicator Species, finding
that although the projects may have adverse effects on the woodpecker, there is no indication
that they wodd force the woodpecker population belothiresholds of viability. TheoQrt also
found that under NEPA, the EIS had properly disclosed past, present, and reasonable foreseeable

future timber sales in discussing cumulative effects.

10. Environmentalists Lose White Mountain National Forest Plan Challenge

In Sierra Club v. Wagner® environmental groups filed suit, under APA, seeking declaratory and injunctive relief
regarding alleged violations of NEPA and NFMA by the USFS in approving two forest resource management
projects in White Mountain National Forest (WMNF). The district
court entered summary judgment in government's favor. The First
Circuit affirmed. The Sierra Club argued that 1982 Rules should
apply to determinations of environmental impacts where the 2000
Rules provided that the 1982 Rules would continue to apply
through a transition period except for Plans that were “current.”
The Plan in issue was developed in 2005 after new rules were
passed in 2000, so it was not “current.” However the First Circuit
refused to hear Sierra Club’s argument that the USFS applied the
wrong rules for its failure to raise the argument in the district
court. The Court noted that Troyer, which Sierra Club relied on,
was at odds with a USFS interpretation, which is normally entitled
to deference. Sierra Club also argued that, under a USFS rule,
context can add significance to an environmental impact, even if the act itself does not. The Court acknowledged
the rule but held that it did not apply in this case. Finally, the Court held that a CEQ rule, requiring draft FONSIs to
be available for public comment for 30 days was satisfied by circulating the draft EA prior to issuing the FONSI.
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