
 

1 

 

  

NN AATTII OONN AALL   FFOORREESSTT  LL AAWW  

NN EEWWSSLL EETTTTEERR  

 

   by Ryan Woody   
WWW .NATIONALFORESTLAWBLO G.COM   

 
November , 2009  

 
This monthly electronic newsletter is a service provided by Attorney Ryan L. Woody for the benefit of clients 
and forest stakeholders. The vagaries and complexity of the laws and current issues in National Forest 
management have, for many lawyers, and professionals alike, made keeping current laws an arduous and 
laborious task.  It is th e goal of this newsletter to assist in the dissemination of new legal developments as 
they occur within the National Forests.  If anyone has co -workers, associates or other individuals who wish to 
be placed on this e -mail list, please provide their e -mail addresses to Ryan Woody at rwoody@mwl-law.com.  I 
appreciate your friendship and your business. For more information updated daily visit: 
www.nationalforestlawblog.co m 
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Climate Scientists Manipulated Data To Trick Public  

As if there was ever any doubt, here's the proof.  Emails and 

documents smuggled /hacked from a UK university revealed that 

climate scientists changed data to hide the declining global  temps. 

 You can read about it at London's  Telegraph .  This has U.S. 

congressmen calling for an investigation into "Climategate".  One 

particular email sticks out from a climate "scientist".  He writes:   

 

"I've just completed Mike's Nature [the science journal] trick of 

adding in the real temps to each ser ies for the last 20 years (ie, from 

1981 onwards) and from 1961 for Keith's to hide the decline."  

  

The data allegedly shows discussions of how to keep scientists who were global warming skeptics out 

of the scientific literature.  The climate "scientists" deny wrongdoing and blame this all on those who 

wish to disrupt the global consensus at the Copenhagen conference.  Let me be the first one to say 

that this certainly disrupts any "consensus" out there.  Global warming is now a confirmed lie.  You 

can keep up with the breaking news on this global scandal at Wikipedia's Climategate  page.  

 The Wall Street Journal has  this article   entitled " How to Forge a Consensus: The  impression 

left by Climategate emails is that the global warming has been rigged from the start ."  

 The Telegraph has  this piece  by Gerald Warner entitled " Climategate emails sweep America, 

may scuttle Barack Obama's Cap and Trade Laws ." 

 And the Guardian has this  opinion piece  entitled, " Pretending the climate email leak isn't a 

crisis won't make it go away " from George Monbiot, who calls global warming opposition 

liars, but also come down hard on his own global warming scientists fo r hiding and covering 

up bad facts instead of engaging us, the critics.  

 

McCain To Block USDA Nominees  

D.C. - According to the  Washington Post  John McCain intends to block all USDA 

nominees until Secretary Vilsack allows the Arizona Snowbowl snowmaking to go 

forward.  The controversial project (at least with native americans and 

environmentalists) allows the resort to make snow will treated wastewater.  The 

project had been approved and legal challenges failed.  Apparently, Vilsack is 

delaying and dragging his feet over the project that had cleared approval and 

appeals.   

 

 

Waldo Lake Motor Boat Ban Agreement   
Oregon - Despite an ongoing dispute over who owns Waldo Lake in 

the Willamette  National Forest, the State of Oregon and the Forest 

Service have signed an accord banning motorized boating on the lake. 

 You can read about it at the  Eugene Register -Guard .  The ban has 

another hurdle ahead, but would ban all motors with the exception of 

electric motors on the lake . 

 

News And Notes From 

NationalForestLawBlog  
 

http://www.nationalforestlawblog.com/apps/blog/show/2185979-climate-scientists-manipulated-data-to-trick-public
http://www.telegraph.co.uk/earth/environment/globalwarming/6634282/Lord-Lawson-calls-for-public-inquiry-into-UEA-global-warming-data-manipulation.html
http://en.wikipedia.org/wiki/Climategate
http://online.wsj.com/article/SB10001424052748703499404574559630382048494.html?mod=googlenews_wsj
http://blogs.telegraph.co.uk/news/geraldwarner/100018034/climategate-%20%20e-mails-sweep-america-may-scuttle-barack-obamas-cap-and-trade-laws/
http://www.guardian.co.uk/environment/georgemonbiot/2009/nov/25/monbiot-climate-leak-crisis-response
http://www.nationalforestlawblog.com/apps/blog/show/2184109-mccain-to-block-usda-nominees
http://voices.washingtonpost.com/federal-eye/2009/11/mccain_blocking_usda_nominees_1.html
http://www.nationalforestlawblog.com/apps/blog/show/2174220-waldo-lake-motor-boat-ban-agreement
http://www.registerguard.com/csp/cms/sites/web/news/cityregion/23404442-41/story.csp
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Wisconsin Environmentalists Hold Surprise Meeting  

 Wisconsin  - Habitat Education Center and Chicago's Environmental 

Law and Policy Center held a surprise public meeting on Forestr y 

issues in Madison led by Democrat Joe Parisi.   The Ruffed Grouse 

Society was not invited.  Wisconsin County Forest Association was not 

invited.  It was essentially a little environmental dog and pony show. 

 You can view the de facto press conference  here .  So what was the 

reason?  It's subtle.  The environmentalists are interested in 

challenged any WDNR action.  Instead they are sore at losing so many of their recent cases in 

federal court challenging the timber sales on the Chequamegon -Nicolet National Fore st.  So why 

take their beef to the state?  They are trying to get the state to reverse course in supporting the 

Forest Service with comments.  Instead, to bolster their future litigation, Habitat Education Center 

wants the WDNR to file comments opposing th ese Forest Service sales.  That's the wrinkle. 

 However, don't expect the State's position to change anytime soon. Instead, I would expect Habitat 

Education Center's losing streak in Wisconsin to continue . 

 

Environmentalists File Suit Challenging Projects' Effect On 

Grizzly Habitat   

Montana  - Alliance for the Wild Rockies has filed suit 

alleging the Forest Service's failure to consider impacts from 

small loggi ng projects on the Grizzly Bear's habitat in the 

Kootenai National Forest.  The challenged projects are in 

Northwestern Montana and Northern Idaho.  You can read 

about the lawsuit at  Courthouse News Service  or view the 

complaint  here. 

 

 

Sarah Palin To Headline Logging Conference   

California  - The San Jose Mercury News  reports  that Sarah Palin will 

kick of the Northern California logging conference in Redding, CA on 

February 8, 2010.   

 

 

 

 

Gallatin N.F. Withdraws Lonesome Wood Project   

Montana -  In of the grizzly bear's recent re -listing there, the Forest 

Service has decided to pull the plug on the Lonesome Wood Vegetation 

Management Project.   The Forest Service will reevaluate Yellowstone 

area project's effect on the bear.  You can read about it at the  Billings 
Gazette.     

 

 

 

 

 

http://www.nationalforestlawblog.com/apps/blog/show/2160276-wisconsin-environmentalists-hold-surprise-meeting
http://www.wiseye.org/
http://www.wiseye.org/
http://www.nationalforestlawblog.com/apps/blog/show/2157714-environmentalists-file-suit-challenging-projects-effect-on-grizzly-habitat
http://www.nationalforestlawblog.com/apps/blog/show/2157714-environmentalists-file-suit-challenging-projects-effect-on-grizzly-habitat
http://www.courthousenews.com/2009/11/18/Grizzly_Bear_Defenders_Fight_Logging_Projects.htm
http://www.courthousenews.com/2009/11/18/Grizzly.pdf
http://www.nationalforestlawblog.com/apps/blog/show/2144775-sarah-palin-to-headline-logging-conference
http://www.mercurynews.com/california/ci_13792097?nclick_check=1
http://www.nationalforestlawblog.com/apps/blog/show/2070403-gallatin-n-f-withdraws-lonesome-wood-project
http://billingsgazette.com/news/state-and-regional/montana/article_dd602eaa-c98a-11de-9c0d-001cc4c03286.html
http://billingsgazette.com/news/state-and-regional/montana/article_dd602eaa-c98a-11de-9c0d-001cc4c03286.html
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Gallatin NF Issues Severe Limits on Snowmobiling  

 Montana  - The Gallatin NF has issued notice that it will 

significantly limit snowmob ile use in an area south of the Hyalite 

wilderness study area.  You can read about it at  Montana's News 
Station .  This decision reflects on Judge Malloy's recent decision 

regarding the nonsensical wilderness study areas.  Even Judge 

Malloy slammed Congress for their 30 years of inaction on these 

areas that were supposed to be ruled in or ruled out as wilderness 

a long time ago.  Now they sit in limbo and get de facto wilderness treatment.  Another example of 

the creeping wilderness incrementalism, as I call it.  What can you do?  Call your Congressperson or 

Senator and tell them to pass legislation for once and all on the wilderness study areas.   

Forest  Service Halts Boating Plans on Upper Chattooga  

South Carolina  - The Forest Service announced that it will not 

allow the proposed limited boat ing use of the river pending 

environmental groups appeals.  As such, you can expect no 

boating for at least another year, but I would guess the legal 

appeals and litigation will take many more years.  You can read 

about it at the  Anderson Independent Mail .   

 

 
 
 
 
 
 
  
 

California Court Orders Narrowly Tailored Remedy of 

Minor Procedural Violations in the 2004 Sierra Nevada 

Framework. 

 

This case involves environmental groups and the State of 

Californiaôs challenge to the 2004 Framework, a 

programmatic amendment to the Sierra Nevada forest plans.   

The plaintiffôs challenged the Framework in the context of 

three fire prevention logging projects.  The trial court 

originally held in the favor of the Forest Service, but was 

later overturned on narrow grounds by the 9
th
 Circuit.  See 

Sierra Forest Legacy v. Rey, 577 F.3d 1015.  Although the 

plaintiffs threw out a plethora of challenges, they succeeded 

on only one ï that the Forest Service did not sufficiently 

consider all reasonable alternatives in the 2004 EIS.  

Specifically, the 9
th
 Circuit found that the Supplemental EIS 

for the 2004 Framework could not rely on alternatives 

modeled in the 2001 Framework EIS because of modeling 

changes between the two documents.  Accordingly, the case 

was remanded back to the district court for consideration of 

the appropriate remedy. 

Sierra Forest Legacy v. Rey ,  

2009 WL 3698507 (E.D. Cal.  Nov.  4, 2009) 
 

http://www.nationalforestlawblog.com/apps/blog/show/2138536-gallatin-nf-issues-severe-limits-on-snowmobiling
http://www.montanasnewsstation.com/Global/story.asp?S=11516967
http://www.montanasnewsstation.com/Global/story.asp?S=11516967
http://www.nationalforestlawblog.com/apps/blog/show/2069477-forest-service-halts-boating-plans-on-upper-chattooga
http://www.independentmail.com/news/2009/nov/05/us-forest-service-issues-stay-boating-decision-upp/
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On remand, the plaintiffs argued that the entire 2004 Framework should be thrown out and that the prior 

2001 Framework be reinstated.  The court, however, was less than impressed with the plaintiffsô request 

for such broad relief.  The court wrote: 

 

We have already noted in our summary judgment rulings that substantive challenges to 

the 2004 Framework, in the abstract, are not ripe for adjudication. Instead, substantive 

relief is limited to justiciable site-specific controversies. On a programmatic Framework 

basis, as we have also already concluded, we are limited to providing procedural relief. 

Although the specific Basin, Slapjack and Empire projects targeted by Legacy may 

implicate certain defects within the 2004 Framework, that still does not render the entire 

Framework amenable to judicial review and relief. Instead, any substantive relief 

accorded by the court is limited to the scope of site-specific projects. Accordingly, this 

Court lacks jurisdiction over Plaintiffs' substantive claims against the programmatic 

2004 Framework. A procedural shortcoming under an environmental statute does not 

create any presumption in favor of a substantive injunction. Northern Cheyenne Tribe v. 

Hodel, 851 F.2d 1152, 1158 (9th Cir.1988). 

 

In an attempt to further discredit the Forest Service and to support an injunction against all past, present 

and future use of the Framework the plaintiffs introduced numerous affidavits of their purported experts.  

These experts claimed that the Forest Serviceôs logging was unnecessary and not related to any fire 

control.   Conversely, Forest Service experts concluded that the risk of stand-replacing wildfire was more 

significant to the survival of the species like the California spotted owl that the risk of some habitat and 

preferred trees will be lost in attempting to ameliorate the fire risk.  The court viewed this as a mere battle 

of the experts.  Accordingly, it relied on the recent en banc decision in Lands Council v. McNair, 537 F.3d 

at 993, and found that where expert opinions conflict, the Forest Service is entitled rely upon its own.  The 

court went on to state emphatically that the 2004 Framework was much improved from the 2001: 

 

The balancing of the hardships required in assessing injunctive relief does not appear to 

favor Plaintiffs' position, either. As opposed to wildlife and logging concerns already 

largely discredited in the liability portion of this case (and not revived by the competing 

expert declarations submitted on behalf of all sides in briefing the remedies issue 

herein), the 2004 Framework offers better long-term forest health, increased protection 

to species in the long run by improved forest management, reduced fire risk to people 

and communities, and economic benefits to stagnating forest industries in the form of 

increased treatment facilities. As the Forest Service correctly points out, such activities 

not only create jobs but also sustain the infrastructure needed to properly manage forest 

resources, infrastructure which may be lost if treatment options are further constricted. 

 

Further, the court viewed setting aside the Framework would result in an unreasonable waste of resources 

as it has been in place for five years and guided the management of eleven national forests within the 

Sierra Nevada region.  In balancing the equitable factors, the court determined that the Forest Serviceôs 

violation was minor, and that a blanket injunction against the entire 2004 Framework was inappropriate.  

Instead, the court determined that in order to remedy a relatively minor procedural violation that the 

plaintiffs were only entitled to a similarly narrowly tailored injunction.   The courtôs ultimate remedy was 

for the Forest Service to prepare another supplemental EIS on the Framework to address the range of 

alternatives and analytical consistency identified by the 9
th
 Circuit no later than May 1, 2010.   
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Should you have any specific questions, feel free to contact me at rwoody@mwl-law.com    

 

 

 

 

 

 

On Appeal:  Wisconsin  Decision Threatens  To Undermine 

Stateõs Snowmobiling Trail System  

 

 I recently became involved in thi s pending case in Wisconsin 

on behalf of the Wisconsin County Forest Association.  The 

case involves a legal challenge by a land developer in 

northern Wisconsin against Forest County over the 

ownership and use of a snowmobile trail bridge.  The dispute 

arose after Forest County removed a snowmobile  bridge on 

the property of International Paper.  An adjoining 

landowner, P.J. Ventures had wanted to use the bridge to 

access its property in order to develop it s land.  However, Forest County had obtained the bridge 

through a State grant for limited use on ly with the official snowmobile trails program.  As such, 

Forest County determined  that the developer õs use was inconsistent with that purpose.  After Forest 

County removed the bridge P.J. Ventures filed suit to gain access and ha ve the bridge reinstated.  

 

At trial, however, the court concluded that not only did P.J. Ventures  have the right to  use bri dge 

without real restrictions , but that it was a permanent fixture that could not be removed by Forest 

County.  Further, because it was a fixture , the court determined t hat it was the property of the 

landowner .  The County has appealed and the case is pending at the Wisconsin Court of Appeals .  I 

represent the Wisconsin County Forest Association as an amicus party on appeal.  

 

The case is potentially devastating to Northern Wisconsin and the snowmobiling tourist industry.  

Snowmobling  is vital to the economic interests of the Wisconsin County Forest Association and its  

member counties  in northern Wisconsin .  According to the Wisconsin Department of Tourism, 

snowmobilers spend $249.5 million in Wisconsin during the winter season.  As of the last survey, 

222,447 residents and 73,963 non -residents have registered snowmobiles in the state.  Wisconsinõs 

snowmobiling trail system has been ranked by Snow -Goer magazine as the 3 rd best in North 

America, behind two Canadian systems.    In fact, Eagle River in Vilas County is established as the 

Snowmobile Capital of the World.   The Stateõs official snowmobile trail system boa sts over 18,706 

miles of mapped trails.   Access to this extensive, marked and interco nnected trail system is critical 

to the continued viability of this industry.  

 

Wisconsin has long recognized the importance of snowmobiling as an economic engine.  In 1975 the 

Legislature created the Snowmobile Trail Aid program.  The program provides cri tical funding for 

the State õs renowned system of marked and interconnected public snowmobile trails.  The program 

allows counties to apply for funding to establish and maintain the trail system, which includes 

temporary snowmobile bridges that facilitate t he interconnected nature of the trail system.   Since 

1991 the State has funded 848 grant s at a cost of $21,232,107 to either construct, repair or relocate 

snowmobile bridges in order to preserve the integrity of the statewide snowmobile trail system.  If 

the trial court õs decision stands, everyone one of these bridges could convert to private ownership, 

which would dismantle the entire snowmobile  trial system.  

 

P.J. Ventures v. Forest County , (Wis.Ct.App .) 
 

mailto:rwoody@mwl-law.com
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Petro-Hunt LLC v. U.S. ,  

2009 WL  3765495 (Fed.Cl. Nov. 6 , 2009) 
 

 

The trial court õs decision that one of the program õs snowmobile bridges belong  not to the State or 

County, who funded and paid for the bridge, b ut to a private landowner is deeply troubling.  The 

courtõs decision undermines the statutory directive of the Snowmobile Trail Aid program and 

threatens the existence of the entire statewide snowmobile trail system and economy that depends 

upon it.    

 

On appeal, WCFA  seeks to overturn the trial court õs decision that the bridge constitutes a fixture.  

In addition, to other arguments, Iõve raised a strong statutory arg ument that the authorizing  

legislative provisions for the snowmobile trail aid program simply does not allow these state funded 

bridges t o pass into private ownership.   I am hopeful that the court of appeals will agree and see the 

significant  detrimental effects of the trial court õs decision. 

           

 

 

 

 

 

 

Between A Rock And A Ha rd Place: Court Invokes  Greek Mythology  to Decide Mineral Claim.  

 

 Scylla and Charybdis were the treacherous 
sea monsters of Greek mythology, who lurked on 
the opposing sides of the Straits of Messina 
between Sicily and Calabria. According to lore, 
these nightmarish creatures were strategically 
placed so as to pose an inescapable threat to 
passing ships -sail too close to the peninsula and 
Scylla would seize and devour your crew with 
her six serpentine heads; compensate, by 
navigating closer to the island of Sicily, and face 
the loss of your entire ship in the maelstroms 
belched from Charybdis' gaping mouth. On the 
advice of Circe, Odysseus chose to sail closer to 
Scylla -costing him six of his men, but leaving his 
ship intact to sail another day.  
 

Some might say that, in Federal takings law, these fictional leviathans have been 
replaced by the doctrines of ripeness and limitations, both of which must successfully 
be navigated by claimants seeking to bring their cases before this court. File too early 
and risk having your case dismissed as premature; delay too long, however, and face 
the loss of your entire suit, as time -barred.  See Bayou Des Familles Dev. Corp. v. 
United States,  130 F.3d 1034, 1037-38 (Fed.Cir.1997) . In some situations, litigants 
may find themselves between a rock and a hard place (a veiled reference, as it turns 
out, to the twin monsters of old).  

 

So begins Judge Allegra õs decision from the United States Court of F ederal Claims in Petro-Hunt 

LLC v. U.S . (Nov. 6, 2009).  The case involved the reservation of mineral rights by priv ate companies 

in lands conveyed to the U.S. Forest Service under the Weeks Act.  The case has a long history, but 

to be brief, back in the 193 0s the Forest Service sought to purchase timbered land from a  group of 


