
 

 

  

NNAATTIIOONNAALL  FFOORREESSTT  LLAAWW  

NNEEWWSSLLEETTTTEERR  

 

   by Ryan Woody 
WWW.NATIONALFORESTLAWBLOG.COM  

 
September, 2009 

 
This monthly electronic newsletter is a service provided by Attorney Ryan L. Woody for the benefit of clients 
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appreciate your friendship and your business. For more information updated daily visit: 
www.nationalforestlawblog.com 

 
Left: Glacier 

National 

Park. 

 
Right: 
Montana 

Wildflowers      Below: Montana Wildflowers  

 
 
 

IN THIS ISSUE . . . .                                             

      

News and Notes: New Arizona Snowbowl Lawsuit and  

Wisconsin Grouse Habitat Diminishing. . . . . . . . . .. . . . . . . . . . . . . 2  

 

   

10th Circuit Finds in Favor of Forest Service – Environmental 

Plaintiffs Failed to Raise Arguments During Their Administrative 

Appeal, Forest Guardians v. USFS, --F.3d--, 2009 WL 2915022 
(10th Cir. Aug. 26, 2009). . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  . 4 

 

    
California Court Finds That Plaintiffs Have Standing, But Case Lacks Merit  

Sierra Forest Legacy v. USFS, --F.Supp.2d--, 2009 WL 2767722 (N.D.Cal. Aug. 27, 2009) .  . . . . . . ..6 
 
 

 

 

 

 
 

 

http://www.nationalforestlawblog.com/
mailto:rwoody@mwl-law.com
http://www.nationalforestlawblog.com/


 

2 

 

 

 

 

 

    

  

 

           

New Arizona Snowbowl Lawsuit 

Arizona - Just months after the U.S. Supreme Court denied 

an appeal over the planned use of artificial snow at the 

Arizona Snowbowl, a new group has just filed suit over the 

same plans. This group picks up on the one issue that the 

prior plaintiff's failed to raise during their administrative 

appeal - the question of whether the partial sewage based 

water is detrimental to human health.  More specifically, 

whether the Forest Service considered those concerns in the 

NEPA process.  Without knowing more about these plaintiffs 

or their prior administrative appeals it is too early to 

comment on this lawsuit.  However, there must be something 

amiss with these plaintiffs if they decided to wait this long to 

bring an eleventh hour legal challenge even in the face of an 

adverse U.S. Supreme Court decision.  We'll keep tracking 

this case.  You can read more at the Arizona Daily Sun. 

   

 

Yellowstone Grizzlies Get ESA Protections Back 

Montana - District Judge Donald Molloy has ruled that the Fish 

and Wildlife Service's decision to delist the grizzly bear from 

threatened was not proper citing climate change.  You can read 

more at this story from Courthouse News Service.  

 

 

 

Fight Pits Anglers Against Off-Road Users 

North Carolina - A dispute in Nantahala National Forest pits 

Trout Unlimited and environmental groups against Off Road 

Users.  The argument centers around a management plan that 

allows off road users to access areas around the headwaters of 

the Upper Tellico River.  Fisherman say that the off roaders lead 

to erosion and allow sediment to build up in the streams, which 

is bad for fish.  They argue it‟s not really access that they are 

against but one of water quality and ultimately health of the 

fish.  You can read more about the dispute in the Cherokee 
Scout.  
 

News And Notes From NationalForestLawBlog  
 

http://www.nationalforestlawblog.com/apps/blog/show/1791693-new-arizona-snowbowl-lawsuit
http://www.azdailysun.com/articles/2009/09/21/news/breaking/doc4ab7ca39eb140948392112.txt
http://www.nationalforestlawblog.com/apps/blog/show/1796619-yellowstone-grizzlies-get-esa-protections-back
http://www.courthousenews.com/2009/09/22/Judge_Puts_Yellowstone_Grizzlies_Back_on_List.htm
http://www.nationalforestlawblog.com/apps/blog/show/1757486-fight-pits-anglers-against-off-road-users
http://cherokeescout.com/articles/2009/09/15/opinions/doc4aafd9b9266a9849891101.txt
http://cherokeescout.com/articles/2009/09/15/opinions/doc4aafd9b9266a9849891101.txt
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Environmentalists Uncomfortable With Sherman Nomination 

D.C. - President Obama has nominated Colorado's Harris Sherman to fill the Undersecretary for 

Natural Resources post.  The post remained open after Homer Lee Wilkes 

withdrew from consideration earlier this year.  Check out the Grand Junction 
Sentinel, Denver Post, or New West for more information.  Mr. Sherman had 

headed up Colorado's state DNR. 

 

Soon after the nomination became official, the New York Times has this 
article discussing how environmental groups are reluctant to embrace the 

Harris Sherman nomination.  Mr. Sherman led efforts by Colorado to comply 

with the Bush administration state petition rule in creating a state roadless rule.  Though 

environmental groups may suggest that they can work with him now that its clear that he is the 

nominee, their prior statements reveal their discomfort with his selection.  From this June article: 

  

Michael Francis, director of the Wilderness Society's national forest program, said Sherman's work 
on the Colorado rule as part of the Ritter administration makes him a poor choice for Agriculture 
undersecretary. 
  

"The process that Mr. Sherman has been leading in Colorado would essentially eviscerate the 
protections of the 2001 rule," Francis said. "I question whether he could do what the president would 
want him to do." 
 

Study Shows Wisconsin Grouse Habitat Losses 

Wisconsin - Grouse Hunters will want to read this very informative article from freelance writer 

Patrick Durkin publised in the Outdoors section of Madison.com.  Below is an excerpt from the 

article, but it's not great news: 

  

Grouse habitat has declined the past 40 
years and each population peak has 
shrunk with it. 
Wisconsin's estimated grouse harvests 
were between 450,000 and 500,000 in 
2007 and 2008, about 300,000 below the 
number shot during the 1998-99 peak. 
 

Further, the late 1990s peak hunts 
produced about 300,000 fewer kills than 
the late 1980s peaks. 
 

Biologists attribute habitat declines to the 
"mapling" of Wisconsin's northern forests, 
where the aspen stands that grouse prefer are maturing and converting to hard maple. Grouse fare 
best in alder thickets and young aspen (poplar). 
 

Aspen regenerates quickly when landowners cut maple aggressively, but grouse - and deer - aren't 
priorities for everyone. 

http://www.nationalforestlawblog.com/apps/blog/show/1743996-environmentalists-uncomfortable-with-sherman-nomination
http://www.gjsentinel.com/hp/content/news/stories/2009/09/11/091109_1A_Sherman_nomination.html
http://www.gjsentinel.com/hp/content/news/stories/2009/09/11/091109_1A_Sherman_nomination.html
http://www.denverpost.com/commented/ci_13308534?source=commented-
http://www.gjsentinel.com/hp/content/news/stories/2009/09/11/091109_1A_Sherman_nomination.html
http://www.nytimes.com/gwire/2009/09/11/11greenwire-new-obama-pick-for-usda-undersecretary-draws-f-72550.html
http://www.nytimes.com/gwire/2009/09/11/11greenwire-new-obama-pick-for-usda-undersecretary-draws-f-72550.html
http://www.eenews.net/public/Greenwire/2009/06/11/4
http://www.nationalforestlawblog.com/apps/blog/show/1686057-study-shows-wisconsin-grouse-habitat-losses
http://host.madison.com/sports/recreation/outdoors/article_a4a11dc6-9835-11de-bfd2-001cc4c002e0.html
http://host.madison.com/sports/recreation/outdoors/article_a4a11dc6-9835-11de-bfd2-001cc4c002e0.html
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Although thick brush helps grouse, whitetails, indigo buntings, chestnut-sided warblers and golden-
winged warblers, it generates less revenue than maple. 
 

Meanwhile, southwestern Wisconsin's once-robust grouse habitat is faring even worse. 
A recent University of Wisconsin-Richland Center study judged only 10 percent of the habitat 
surveyed was good grouse cover. 
 

More telling is that 93 percent of these patches of young, brushy cover are less than two acres in 
size. 
 

The region is now dominated by mature oak and maples, which shade out the ground-hugging plants 
and brush grouse require. Without these plants to hold insects and provide protective cover, grouse 
struggle to survive. 

 

 
 
 
 
 
  
 

10th Circuit Finds in Favor of Forest Service 

– Environmental Plaintiffs Failed to Raise 

Arguments During Their Administrative 

Appeal 

 

New Mexico – In this case the 10th Circuit 

faced an appeal by environmentalists, who 

had attempted to challenge a timber sale and 

restoration project on the Carson National 

Forest.  The groups, Forest Guardians and 

Carson Forest Watch, alleged violations of 

NFMA and Forest Service regulations.   

 

According to the court the Agua/Caballos 

Project consisted of site specific silvicultural 

treatments, timber cutting and related 

activities.  The project was proposed in 1992, but not approved until 2002.  However, the 

environmental groups held up the project with administrative appeals arguing that the MIS or 

management indicator species analysis was incomplete.  Accordingly, the Forest Service undertook 

an updated forest-wide MIS analysis and revised the Agua/Caballos project.  It was finally approved 

in April of 2004.  The environmentalists promptly filed an administrative appeal in July 2004, which 

was just as promptly rejected in August.  The environmentalists then filed suit in federal court.   

 

The first issue for the court was administrative exhaustion.  This rule of law generally holds that a 

party must raise its arguments during the administrative appeal process in order to properly 

preserve them for a reviewing court.  This was important in this case because the environmentalists 

argued to the 10th Circuit that the 2000 planning rules Best Available Science standard governed 

the Forest Service‟s evaluation of the project.  This was, however, contrary to the argument raised 

Forest Guardians v. USFS  06-2306,   

2009 WL 2915022 (10
th

 Cir. Aug. 26, 2009)  
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by the environmentalists during the administrative appeals where they had argued that the 1982 

regulations applied.  Obviously, there is a significant difference in the two sets of rules, and the case 

could come out differently depending on which rules applied.  Seeing that this was a losing 

argument, the environmentalists argued that it would have been futile to attempt to argue that the 

2000 rule applied because the Forest Service had already determined that it had used the best 

available science.  The 10th Circuit was not impressed with the new argument holding: 

 

[B]ecause Forest Guardians did not argue during the administrative process that 

USFS failed to consider and apply the 2000 BAS standard when it implemented the 

A/C Project, we conclude that Forest Guardians failed to adequately present the BAS 

argument in its administrative appeal and thus has forfeited it.  See Forest 
Guardians, 495 F.3d at 1171; cf Utah Envtl. Cong. v. Troyer (UEC IV), 479 F.3d 1269, 

1288, 1292 (10th Cir. 2007) (McConnell, J., dissenting in part) (“At no point has 

plaintiff UEC argued that the projects violated the „best available science‟ 

standard…If UEC had argued that the decisions in question were deficient under the 

„best available science‟ standard, the Forest Service would have been able to respond, 

and the district court would have been able to make appropriate findings.”). 

 

Next, the plaintiffs argued that the project ran counter to the Carson Forest Plan and the NFMA‟s 

requirement to provide for diversity of plant and animal communities.  Specifically, they argued that 

the plaintiffs argued that the approval of the project was arbitrary and capricious because the 

project‟s detrimental effects on the Abert‟s squirrel is incompatible with NFMA‟s species diversity 

requirement.  Apparently, the Abert‟s squirrel‟s habitat is below its viability minimum and 

declining.  The Forest Service, however, in its MIS assessment concluded that the Abert‟s squirrel 

population in the Carson National Forest is “stable, but likely lower than potential” and they are “in 

no danger of extinction.”  Essentially, the Forest Service determined that the “Carson National 

Forest is sustaining viable populations of Abert‟s squirrel.”  Overall, the court concluded that the 

Forest Service‟s decision was rational and that the A/C project was consistent with the NFMA 

mandates and the Carson Forest Plan. 

 

Lastly, the plaintiffs argued that the A/C Project was inconsistent with the Carson Forest Plan‟s 

monitoring requirements in further violation of NFMA‟s “consistency provision”.  Specifically, they 

contended that the project violated the requirement to monitor MIS population trends.  But the 

court found that there was actually no legal requirement that a projects approval must be 

conditioned on meeting any monitoring requirements.  It held: 

 

Forest Guardians has not pointed to any similar language demonstrating a connection between the 

Carson Forest Plan‟s monitoring program and the A/C Project, i.e., “no showing has been made that 

the applicable Forest Service regulations and directives conditioned approval” of the A/C Project “on 

the successful monitoring of [MIS] at either a forest-wide or project level” or on the meeting of a 

certain standard.  UEC III, 443 F.3d at 750.  Thus, we agree with the district court that the Forest 

Guardians has no cognizable claim regarding USFS‟s alleged failure to comply with the monitoring 

requirements of the Carson Forest Plan.   

 

Although the case was a win for the Forest Service, it was not without a dissent from Judge 

McConnell.  Specifically, he disagreed with the majority‟s administrative exhaustion analysis.  

Under his view, it was the Forest Service and not the environmentalists who changed arguments 

midstream.  He wrote: 

 

Under the Supreme Court‟s seminal administrative law decision, SEC v. Chenery 
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Sierra Forest Legacy v. USFS, 08cv4240,  

2009 WL 2767722 (N.D. Cal. Aug. 27, 2009) 
 

 

 

Corp., 318 U.S. 80, 87, 63 S.Ct. 545, 871 L.Ed 626 (1943), courts may not affirm an 

administrative action on grounds different than those employed by the agency.  In this 

case, the Forest Service approved the Agua-Caballos project under the 1982 rules, and 

supported the project throughout the administrative appeals process on the basis of 

those rules.  It did the same when Forest Guardians challenged the decision in federal 

court and requested a preliminary injunction.  In its brief opposing the preliminary 

injunction, however, the Forest Service for the first time suggested that the 

appropriate standard was in fact not the 1982 rules but the “best available science” 

standard, which had been adopted in November 2000 on a transitional basis. 

 

Should you have any specific questions, feel free to contact me at rwoody@mwl-law.com   

  

           

 

 

 

 

California Court Finds That Plaintiffs Have Standing, But Case Lacks Merit 

California – This case arose out of an amendment to the land and resource management plans for 

the Sierra Nevada national forests.  The Sierra Nevada range includes 10 national forests.  At issue 

was a plan to reduce the existing Management Indicator Species or MIS from a total of 60 to 12.  

As many of you know, it was a long goal of the Forest Service to reduce or eliminate the MIS 

monitoring requirements.  Not only was it an onerous requirement but it was easy fodder for legal 

challenges.  In this case the Sierra Nevada forests over the years had discovered that many of its 

current MIS species were difficult or expensive to monitor, or were not strongly linked to habitats 

that were affected by the Forest Service‟s management activities.  Accordingly, in 2007 the Regional 

Forester adopted an amendment to the MIS monitoring scheme that reduced the number of 

terrestrial habitats that are monitored, and cut the total number of MIS dramatically.  In addition, 

the Forest Service included a nice catchall provision that allowed it to continue with projects even if 

MIS monitoring was incomplete or deficient.  Specifically, it provided: 

Complete fulfillment of the plan-level monitoring program outlined in this decision 

and through the forthcoming monitoring implementation program is not a 

precondition to project approval and implementation…Therefore, if the Forest 

Service…is unable to fully achieve its monitoring goals set forth in this amendment 

for a particular MIS, a project affecting habitat for that MIS may nonetheless proceed. 

In conjunction with the MIS amendment a Biological Analysis was completed that concluded that 

the MIS would have no effect on any listed Endangered Species Act-listed species.   

Following the decision, the environmental groups challenged the MIS amendment on the grounds 

that it was procedurally deficient, because the Forest Service failed to comply with NEPA.  In 

particular, they claimed that the FEIS (1) did not adequately describe a “no action” alternative; (2) 

adequately describe the plan of action; (3) arbitrarily and capriciously concluded that the MIS 

Amendment had “no ecological effects”; and (4) that the agency failed to formally consult with the 

Fish and Wildlife Service. In response, the Forest Service countered that the plaintiffs (1) lacked 

standing; (2) failed to identify a cause of action that was ripe for review; and (3) failed to exhaust 

administrative remedies. 

Standing – The MIS amendment is clearly a programmatic change that is not directly connected 

mailto:rwoody@mwl-law.com
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with any actual on-the-ground, site specific projects.  Nevertheless, the court rejected the idea that 

such a distinction resulted in a loss of standing.  It wrote: 

Prior to the MIS Amendment, Courts in the Ninth Circuit have treated MIS 

monitoring requirements as procedural safeguards, and as prerequisites to project 

implementation.  Courts have enjoined the Forest Service was implementing projects 

where monitoring and analysis for affected MIS was lacking.  The MIS Amendment 

effectively remove this procedural safeguard, by allowing future projects to proceed 

even in the absence of previously required MIS monitoring data.  Indeed, this as a 

primary impetus behind the MIS Amendment.  This Court is bound to follow the 

holding in Citizens I, that “environmental plaintiffs have standing to challenge not 

only site-specific plans, but also higher-level programmatic rules that impose or 

remove requirements on site-specific plans.”  Plaintiffs have therefore established 

injury in fact by demonstrating that a procedural safeguard has been removed or 

substantially relaxed by the MIS Amendment.  It is not necessary for Plaintiffs to 

prove that the MIS Amendment will have any “particular environmental effects.”  

(Internal citations omitted). 

Exhaustion/Waiver – Next, the Forest Service argued that the case was not ripe because the 

plaintiffs had not raised many of their current complaints during the rule-making and 

administrative appeal process.  Specifically, the Forest Service argued that the plaintiffs did not 

adequately raise their current “no action” argument during the administrative process.  But the 

court was sold on this argument either, writing: 

The Court finds that both of the arguments at issue here were before the agency 

during the relevant stages of its review.  First, the Court finds that the NEPA-based 

“no action” argument was sufficiently raised during both the comment period and the 

administrative appeal process.  Plaintiffs‟ comment letter to the Forest Service 

complained that the “no action” alternative was “poorly defined,” and in particular, 

that it “fail[s] to describe assess [ ] existing requirements.”  The Court finds that 

Plaintiff‟s comments were sufficient to “alert [ ] the agency to its position and claims.”  

Defendants conceded that Plaintiffs addressed this issue in the administrative appeal.  

Consequently, Plaintiffs are not barred from raising this argument. (Internal citations 

omitted). 

NEPA – The court quickly rebuffed the Forest Service by stating that an EIS was in fact required for 

an MIS Amendment because it removed procedural protections and environmental safeguards.  

Moving on to the heart of the NEPA dispute the court reviewed whether the “no action” alternative 

was adequate and whether the Forest Service‟s determination of “no ecological effect” was arbitrary.  

As to the first question, although reluctant, the court found in favor of the Forest Service: 

This Court is troubled by the possibility that the lack of specificity in the MIS 

Amendment may have hindered the public discussion.  However, Plaintiffs make no 

case that the rules governing the MIS Amendment, such as the NFMA, actually 

require more detail than the MIS Amendment provided.  If this Court were to find 

that NEPA‟s hard-look requirement demands that the argument is therefore an 

impermissible attempt to bootstrap NFMA requirements into a NEPA claim…Here, 

Plaintiffs do not contend that the Forest Service failed to properly consider a type of 

impact; rather, they contend that the MIS Amendment should have had more 

substance than it actually has.  This would require the MIS Amendment to include a 

level of substantive detail that is not required by the NFMA or related regulations.  

NEPA does not authorize the Court to require this of the Forest Service. 
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Finally, the court moved onto a discussion of whether the determination of “no ecological effect” was 

arbitrary.  In reviewing the Forest Service‟s discussion of effects in the FEIS, the court noted a 

number of entirely baseless arguments.  However, it found one that was particularly compelling in 

favor of the Forest Service.  It wrote: 

The MIS Amendment will only affect the environment by changing the mix of 

information available to the Forest Service in the future – information that is not now 

and may never be available – and this raises certain foreseeability difficulties which 

defeats Plaintiffs‟ claim.  Any on-the-ground ecological impact that is “caused” by the 

MIS Amendment will presumably come about when the Forest Service adopts a policy 

that it would not have otherwise adopted, because it would have been dissuaded by 

information gathered according to its pre-amendment monitoring practices.  Without 

that monitoring, and with a different “mix” of information, how will its policies differ?  

And what will the impact of these differences be?  The Forest Service reasonably 

claims that such impacts are, by their nature, unforeseeable. 

In the end, the court went on to conclude that the plaintiffs were unable to point to any foreseeable 

environmental effects that the Forest Service overlooked.   

ESA – Finally, the court ruled that the Forest Service was not required to consult with the Fish and 

Wildlife Service regarding the amendment.   

Should you have any specific questions, feel free to contact me at rwoody@mwl-law.com 
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