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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

KURT MEISTER,

Plaintiff, NO.07-CV-13008-DT

vs. Hon. Gerald E. Rosen

SECRETARY, U.S. DEPARTMENT
OF AGRICULTUR, et aI.,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS' MOTION FOR
. SUMMRY JUGMENT AND DENYING PLAINTIFF'S

CROSS-MOTION FOR SUMRY JUDGMENT

At a session of said Cour, held in
the U.S. Courthouse, Detroit, Michigan
on March 30, 2009

PRESENT: Honorable Gerald E. Rosen
Chief Judge, United States District Court

1. INTRODUCTION

Kurt Meister, a resident of No vi, Michigan, acting pro se,l fied this action seeking

judicial review under the Administrative Procedures Act, 5 U.S.C. § 706 (the "APA") of

the United States Forest Service's March 20,2006 Record of Decision ("ROD") which

approved the Revised Land and Resource Management Plan for the Huron-Manistee

National Forests in Northern Michigan (the "Revised Forest Plan"). Meister argues that

i Although appearing pro se, Mr. Meister is a licensed attorney.
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the Forest Service's decision should be overturned because the Revised Forest Plan does

not provide enough areas for those who enjoy primitive, semi-primitive nonmotorized, or

other quieter forms of recreation. Plaintiff alleges that the Forest Service's decision

violated the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. ("NEPA"); the

National Forest Management Act, 16 U.S.C. § 1600 et seq. ("NFMA"); the Wilderness

Act, i 6 U.S.C. § 1131 et seq.; the Multiple-Use Sustained Yield Act, 16 U.S.c. § 528-

521 (MUSYA"); the Federal Land Policy and Management Act of 1976, 43 U.S.C. §§

1701-1785 ("FLPMA") and the AP A.

This action is now before the Court on the parties' cross-motions for summary

judgment. Having reviewed and considered the parties' briefs and the voluminous

administrative record of this matter, the Court has determined that oral argument is not

necessary. Therefore, pursuant to Eastern District of Michigan Local Rule 7.l(e)(2), this

matter wil be decided on the briefs. This Opinion and Order sets forth the Court's

ruling.

II. BACKGROUN

The Huron-Manistee National Forests are located in the northern lower peninsula

of Michigan. The two forests contain approximately 970,000 acres of National Forest

System lands. The Forests are~ administered for outdoor recreation as well as wildlife

purposes. It is the responsibility of the Secretar of Agriculture2 to develop, maintain,

2 The U.S. Forest Service is an agency within the Department of Agriculture.
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and as appropriate, revise land and resource management plans for the Forests. 16 U.S.c.

§ 1604(a). The land and resource management plans are required to provide for multiple

use and, in particular, include coordination of outdoor recreation, range, timber,
.'

watershed, wildlife and fish, and wilderness. ¡d. § 1604(e)(1).

The original Forest Plan was issued in 1986. By statute, the Plan is required to be

revised from time to time when the Secretary finds that conditions have significantly

changed, but at least every 15 years. ¡d. § 1604(f)(5)(A). The 2006 Revised Forest Plan

superceded and replaced the 1986 Plan. The Forest Service approved the 2006 Revised

Forest Plan based on the substantial administrative record prepared by the agency.

Several administrative appeals were fied to challenge the approval of the 2006 Revised

Plan, and all of the administrative appeals -- including Mr. Meister's -- were denied by

the Forest Service. See A.R. 6938-41.3 Meister now asks this Cour to hold the 2006

Plan unlawful and set aside the decision of the Forest Service adopting the Revised Plan.

3 The Reviewing Offcer did grant one small portion of the relief sought by

Meister -- she ordered that the Forest Service refrain from opening 3,000 miles of
unplowed road to snowmobile use until it could be established that the agency decision
was final and was supported by an appropriate site-specific environmental analysis. See
A.R. 6938, pp. 102678-9.

3
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III. DISCUSSION

A. STANDARDS APPLICABLE TO MOTIONS FOR SUMRY JUGMENT

Summary judgment is proper if the movant shows "that there is no genuine issue

as to any material fact and that the moving part is entitled to judgment as a matter of

law." Fed. R. Civ. P. 56(c).

Three 1986 Supreme Court cases -- Matsushita Electrical Industrial Co. v. Zenith

Radio Corp., 475 U.S. 574 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986);

and Celotex Corp. v. Catrett, 477 U.S. 317 (1986) -- ushered in a "new era" in the

standards of review for a summary judgment motion. These cases, in the aggregate,

lowered the movant's burden on a summary judgment motion.4 According to the Celotex

Cour,

In our view, the plain language of Rule 56( c) mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against a part who
fails to make a showing suffcient to establish the existence of an element essential
to that part's case, and on which that part wil bear the burden of proof.

Celotex, 477 U.S. at 322.

The moving part bears the initial burden of asserting the basis for the motion and

must establish that "there is an absence of evidence to support the nonmoving part's

case." Patmon v. Michigan Supreme Court, 224 F.3d 504,508 (6th Cir. 2000), quoting

4"(T)aken together these three cases signal to the lower courts that summary

judgment can be relied upon more so than in the past to weed out frivolous lawsuits and
avoid wasteful trials. . .." lOA C. Wright, A. Miler, M. Kane, Federal Practice &
Procedure 3d, § 2727.

4
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Celotex, 477 U.S. at 325. "The court must draw all inferences in à light most favorable to

the non-moving part, but may grant summary judgment when 'the record as a whole

could not lead a rational trier of fact to find forthe non-moving part." Agristor Fin.

Corp. v. Van Sickle, 967 F.2d 233,236 (6th Cir. 1992), quoting Matsushita, 475 U.S. at

587 (1986).

. B. STANDARD OF APAREVIEW

The AP A limits the scope of judicial review to a review of the administrative

record. Florida Power & Light Co. v. Lorton, 470 U.S. 729, 743 (1985); Camp v. Pitts,

411 U.S. 138,142 (1973). The standard of review under the APA is highly deferential,

and the agency's action is entitled to a presumption of administrative regularity. Citizens

to Preserve Overton Park v. Volpe, 401 U.S. 402,415 (1971). A deferential approach is

especially appropriate where the challenged decision implicates substantial agency

expertise. Marsh v. Oregon Natural Resources Council, 490 U.S. 360,478 (1989). It is

the Cour's role to decide only whether the agency took a hard look at the relevant factors

and reached a decision that was neither "arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with the law." 5 U.S.C. § 706(2)(A); see also Marsh, 490

U.S. at 376; Overton Park, 401 U.S. at 413; Sierra Club v. Thomas, J05 F.3d 248, 250

(6th Cir. 1997), vacated on other grounds, Ohio Forestry Assn. , Inc. v. Sierra Club, 523

U.S. 729 (1998). Under this standard, administrative action is upheld if the agency has

"considered the relevant factors and articulated a rational connection between the facts

found and the choice made." Friends of Endangered Species v. Jantzen, 760 F.3d 976,

5
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981 (9th Cir. 1985), quoting Baltimore Gas & Elec. Co. v. Natural Resources Defense

Council, Inc., 462 U.S. 87, 105 (1983).

The Court wil apply the foregoing standards in deciding the parties' cross-

motions for summary judgment in this case.

B. DEFENDANTS COMPLIED WITH NEPA

Plaintiffs principal claim is that the Forest Service decision violated the National

Environmental Policy Act, 42 U.S.C. § 4321 et seq. ("NEPA"). The purpose ofNEPA is

to focus the attention of the Governent and the public on the likely environmental

consequences ofa proposed agency action. Marsh, 490 UX at 371. NEPA requires the

agency "to consider every significant aspect of environment impact of the proposed

action" and ensures that the agency wil "inform the public that it has indeed considered

environmental concerns in its decisionmaking process." Baltimore Gas & Elec. Co., 462

U.S. at 97.

NEP A, however, does not mandate that agencies achieve particular substantive

environmental results. Marsh, supra. Rather, its mandate to Governent agencies is

essentially proceduraL. Vermont Yankee Nuclear Power Corp. v. Natural Resources

Defense Council, Inc., 435 U.S. 519,551 (1978). NEPA prescribes the process, but not

the outcome. Fundfor Animals, Inc. v. Rice, 85 F.3d 535,546 (1 Hh Cir. 1996).

Under NEP A, the responsibility for defining the purpose and need of a proposal

lies with the agency. City of Carmel- by- the-Sea v. Dep't of Transportation, 123 F.3d

6
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Plaintiff here claims that the Forest Service violated NEPA. See First Amended

7
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Complaint, irir 83-96. His argument that NEP A was violated is predicated upon his

contention that none of the alternatives considered enough expansion of the areas

available for semiprimitive recreation. Id.

In the Final Environmental Impact Statement ("FEIS"), the Forest Service

explained the purpose and need underlying the determination that the 1986 Forest Plan

for the Huron-Manistee National Forest should be revised. See A.R. 6316, pp. 50582-84.

With respect to the recreation issues Plaintiff points to in this action, the agency proposed

to increase semiprimitive areas, increase rural areas, and implement the National Scenery

Management System. Id. at 50586. The EIS states that this determination was ,based, in

part, on the Forest Service's consideration of the diverse public responses to the proposed

change in recreation. As noted in the EIS:

Comments on this issue (proposed changes with respect to management of
semiprimitive motorized and nonmotorized areas) were diverse, with
suggestions for either increasing or decreasing semiprimitive motorized or
nonmotorized areas, backcountry or other use allocations. Others
suggested improving or increasing developed recreation facilities, increased
motorized recreation opportunities and increasing restrictions on motorized
recreation. Others emphasized the need to decrease roads and designate
separate trails for different uses. Stil others desire to improve visual
quality along travel routes through logging restrictions.

Id. at 50592.

The Forest Service considered nine alternatives and extrapolated from them three

alternatives which it analyzed in detail in Chapter II of the FEIS, all of which provided a

range of multiple uses:

8
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Alternative A.

This alternative is designed to simulate the current management direction,
or "no action alternative." It moves the Forests toward the desired
conditions, goals and objectives in the 1986 Forest Plan, as amended. . . .

Alternative B.

. . . This alternative would maintain or improve the habitat for a wide
variety of game and non-game species, and it would provide diverse
recreational opportunities and a mix of forest and timber products.
Emphasis would be placed on managing hazardous fuels in fire-dependent
ecosystems and at-risk rural-urban interface and intermix areas. .. .

Alternative C.

This alternative provides a widened range of response to the three issues
and related comments by either decreasing or increasing the management
intensity of some activities in a number of program areas. While the
management activities proposed under this alternative are similar to
Alternative B, the quantity and/or implementation rate are different.
Vegetation management. . . wil increase in this alternative. . . .

Id. at 50602-608.

With respeCt to the particular issues raised by Plaintiff Meister, under Alternative

B, the Forest Service proposed to increase semiprimitive motorized areas to 17,150 acres

and increase semiprimitive nonmotorized areas to 64, 300 acres. Id. at 5066. (Under the

1986 Forest Plan, as amended, there were 11,400 acres of semiprimitive motorized areas

and 59,600 acres ofnonmotorized areas. Id. at 50603.) Under Alternative C, the Forest

Service proposed to decrease semiprimitive motorized areas to 0 and increase

semiprimitive nonmotorized areas to approximately 71,000 acres. Id. at 50608.

Ultimately, the Forest Service chose Alternative B and implemented this through

9
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the March 20, 2006 ROD.

The FEIS makes clear that the Forest Service considered the request for more

semi primitive recreation opportnities. See id. at 50598-50617. As indicated, under

Alternative B, the number of acres available for semiprimitive nonmotorized recreation

outside of the Nordhouse Dunes Wilderness was expanded to 64,300 acres and the

number of acres available for semiprimitive motorized recreation was expanded to

17,150 acres. Id. While Plaintiff argues that this is insuffcient because the Forest

Service should have designated more acres as semiprimitive recreation, (First Amended

Complaint, irir 83-96), the challenged decision implicates substantial agency expertise.

Under these circumstances, the Court is particularly mindful that a deferential approach is

called for. See Marsh, 490 U.S. at 378. "When specialists express conflcting views, an

agency must have the discretion to rely on the reasonable opinion of its own qualified

experts, even if, as an original matter, a court might find contrary views more

persuasive." Id. In this case, the Forest Service's experts determined that smaller

increases in the number of acres available for semiprirritive recreation was the

appropriate balance given the public's deniand for a diversity of recreational

opportnities in the Huron':Manistee National Forests.

Defendants' choice ~f alternatives was reasonable and comported with the "rule of

reason." Each alternative was designed to meet the stated goals of the Forest Service and

the purpose and need for the Revised Forest Plan. Plaintiffs argument that the number

i 0
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of acres for semiprimitive recreation should have been further increased is merely

expressing Plaintiffs preference, not a NEPA requirement. Under the APA's "arbitrary

and capricious" standard, the Court cannot say that Forest Service's consideration of

alternatives did not comply with the requirements ofNEPA. Therefore, the Court wil

grant summary judgment to Defendants on Plaintiffs claims of violation ofNEPA.

C. DEFENDANTS ALSO COMPLIED WITH THE NFMA AND MUSA

Plaintiff also claims that Defendants violated the National Forest Management

Act, 16 U.S.C. § 1600 et seq. ("NFMA") and the Multiple-Use Sustained Yield Act, 16

U.S.c. §§ 528-531 (MUSYA"). These two statutes require the Forest Service to manage

the National Forests for multiple uses, including diverse recreational uses. See 16 U.S.c.

§ 1604(e)(1), (g)(3)(B); 16 U.S.C. §§ 528,531. Plaintiff contends that the 2006 ROD is

flawed because the Forest Service did not resolve all potential recreational users'

. conflicts and argues that only forms of recreation which are nonmotorized should be

allowed. First Amended Complaint, irir 97-146; 153-56. He argues that the I,orest

Service should have closed most of the Huron-Manistee National Forests to motorized

recreational vehicles and hunting to enhance the experiences of recreational users who

prefer to walk, ride mountain bikes, kayak, cross country ski or snowshoe. Id.

Plaintiff obviously has chosen to ignore the content of the 2006 Revised Forest

Plan, the analysis in the FEIS and the conclusions in the March 20, 2006 ROD as he

incorrectly asserts that the Forest Service never considered the preferences of non-

11
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motorized recreational users or the settings for non-motorized recreation in the Huron-

Manistee National Forests which may be available for their use. See Plaintiffs Brief in

Support of his Motion for Summary Judgment, pp. 7-8. As the ROD plainly states:

The Huron-Manistee National Forests have been the "backyard
playground" for recreational users for more than 70 years. Over time, the
use levels have steadily increased and there have been many changes in the
kinds of use. As we implement the 2006 Forest Plan, we wil continue to
work with the Forests' stakeholders to better understand the effects of
recreation on the land and the experiences people expect when they visit
the Forests. In some cases, providing desired experiences or reducing the

environmental effects of recreation users may call for restrictions on certain
uses in specific locations to ensure that the Forests continue to be
considered a unique place to visit in the Lower Peninsula of Michigan. 5

Many commenters encouraged the Forest Service to increase the amount of
motorized access and motorized play areas on the forests. Others
encouraged an increase in the amount of nonmotorized areas and
opportnities. Analysis ofthe alternatives indicated that implementation of

Alternative B, as modified, best meets the balance between motorized and
nonmotorized recreational opportnities while maintaining resource values.

A.R. 6317, p. 5172 7 (emphasis added).

It is clear from the foregoing that Plaintiff has no cognizable claim of violation of

the NFMA or the MUSY A. The views of conflcting users were considered and the ROD

reflects a decision fully in compliance with the multiple uses contemplated under these

forest management statutes.

D. PLAINTIFF HAS FAILED TO EXHAUST HIS ADMINISTRATIVE

5 Closure orders are used, as appropriate, to close areas or routes to certain types

of uses. A closure order may be used to protect public health and safety; to prohibit the
discharge of a firearm, air rifle or gas gun; to prohibit hunting or fishing to assure
compliance with the Endangered Species Act, and for other purposes. 36 C.F.R. § 261. .

i 2
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REMEDIES WITH RESPECT TO HIS CLAIMS PLED UNDER THE
WILDERNSS ACT

Under the APA, a district court may only judicially review an agency's final

decision if the plaintiff has exhausted all available administrative remedies. 5 U.S.C. §

704; Darby v. Cisneros, 509 U.S.J37, 146 (1993); see also Southern Ohio CoalCo. v.

Offce of Surface Mining, 20 F.3d 1418, 1426 (6th Cir.), cert. denied, 513 U.S. 927

(1994). Exhaustion of administrative remedies is mandatory in cases brought under the

APA when exhaustion is expressly required by statute. See Darby, 509 U.S. at 146. The

Department of Agriculture Reorganization Act of 1994,7 U.S.C. § 6901, et seq, imposed

an express requirement that a litigant must exhaust administrative remedies prior to

seeking APAjudicial review. 7 U.S.C. § 6912 (e); 16 U.S.C. §§ 1612-13. Consequently,

a plaintiff who fied no administrative appeal is barred from seeking AP A judicial

Review of an agency's action, and a plaintiff who did not administratively appeal all

issues will be barred from raising the issues which he did not administratively appeaL.

See 5 U.S.C. § 704; 7 U.S.C. § 6912; Darby, 509 U.S. at 146.

In his administrative appeal, Plaintiff alleged that the March 20, 2006 ROD should

be overtrned. See AR 6878 at p. 88704. He argued that the decision was made in

violation of "the Multiple-Use Sustained-Yield Act of 1960, the Wild and Scenic Rivers

Act of 1968, the National Environmental Policy Act of 1969, the Endangered Species

Act of 1973, the Forest and Rangeland Renewable Resources Planning Act of 1974, the

Federal Land Policy and Management Act of 1976, the National Forest Management Act
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